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Beforel embarked on my metamorphosisinto alegal academicin 1990,
| worked for more than adecade with young homel ess people, domestic
violence survivors and people with psychiatric disabilities. As| reflect
back on that period — from the optimism about community-based
social change that abounded in the mid-1970s, to the mounting
frustrations of dealing with government imposition of market-driven
efficiency reformsby theend of the 1980s— | realisethat the language
of human rights was not part of the socia justice/socia change
vocabulary of the time. We spoke of empowerment, self-help,
community participation, and holding governments accountable, but
without recourse to legal mechanisms of enforcement associated with
human rights discourse.

To some extent, this blind spot about the potential benefits of legal
strategies was attributable to the view that the law worked for the
powerful against theinterests of disadvantaged people; operating asan
instrument for maintaining structural disadvantage, rather than
providing a means of challenging such structures. Indeed, the direct
experiences of the homel ess peoplewith whom | worked tended to bear
out this analysis. Many homeless young people were targeted by the
police and had a string of past convictions for petty theft and street
offences (which were inexorably paving the way towardsalife-time of
engagement with the crimina justice system). While in the face of
domestic violence, the police were often unhelpful and the system in
toto seemed incapable of ensuring safety for many of the women and
children who sought legal protection.

Theblind spot wasal so attributabletowhat Hilary Charlesworth has
referred to asthe Australian ‘reluctance’ about rights due to, amongst
other things, a history of deference to federal constitutional
arrangements, a fear of legalising politics by attributing too much
power to an unelected and politicised judiciary, and an enduring
commitment to utilitarianism.

TheAustralian ‘reluctance’ about rightsis, however, starting to shift
in the face of changes to the political landscape wrought by the dua
effects of the policies of the present federal government and the
inequities of economic globalisation. The government’s policies in
relation to Aboriginal and Torres Strait Idlanders, asylum seekers,
recipients of social security payments, the privatisation of public
servicesand utilities, and itsintention to limit the a ready limited scope
of the Sex Discrimination Act 1984 (Cth), are just the openersin a
relentlessly expanding catalogue of recent erosions of socia justicein
thiscountry. Such concernshave prompted effortsto find new and more
effective tools to counter government policies that are resulting in
widening the gap between therich and poor in Australia, inreducing the
precious sense of civic responsibility that was the foundation of
community activism, and in fortressing Australiafrom itsinternational
responsibilitiesto help alleviatethe burdens of poverty, armed conflicts
and natural disasters.
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It is in this context that the internationa language of
human rights has emerged as one such tool.

The patchy legal framework for the enjoyment of human
rights in Australia has become increasingly distinctive, as
movementsel sewherein theworld tend towards guaranteeing
rightsthrough constitutional entrenchment. While Australia
has ratified all the key international human rights treaties,
successive governments have chosen, in the main, not to
directly incorporate these international human rights
obligationsinto domestic law. That is, with some important
but limited exceptions, they have not taken the path of
adopting legidation, or promoting congtitutional change,
which would bring international human rights law directly
into Australian law and make it amenable to judicial
enforcement.? This has left us with a coverage that falls a
very long way short of being either systematic or
comprehensive when measured against Australia’s
international human rights obligations.

Instead of direct implementation, Australian governments
have relied on the indirect effects of legislation and
government policies and programs to ensure the enjoyment
of many human rights, including many civil and political
rights, such as freedom of speech, the right to vote and the
right to peaceful assembly, and most economic and socia
rights. As explained in its recent periodic report to the UN
Committee on Economic, Social and Cultural Rights (the
CESCR), the government believes that ‘[i]n many cases,
rights are more readily promoted by less formal processes
[than traditional legal sanctions], often associated with
inquiry, conciliation and report’ .2 This indirect approach is
justified as being consistent with the institution of
responsible government in a democracy, whereby human
rightsare best articulated and protected through democratic,
rather than judicial, processes.*

In this article, | will explore the practices of indirect
implementationinthe Australian context. While, aslawyers,
we are familiar with utilising human rights norms that are
directly incorporated into domestic law, | want to argue that
we must also become familiar with Australia sindirect forms
of implementation in order to maximise their potential asa
means of promoting and protecting human rights. Indeed,
there are some persuasive arguments for preferring political
implementation — especially those that arise from concern
about the effects of the over-legalisation of social life.

The national Supported Accommodation Assistance
Program (SAAP)® provides a useful illustration of what the
government means by the promotion of human rights by
‘less formal processes’ and how these processes might be
improved. In particular, the example of SAAP shows how
the system does not, on its own terms, establish adequate
non-judicial accountability mechanisms that would ensure
‘effectiveremedies’ for any violationsof humanrights. Itisin
thisareaof accountability by way of remedial mechanisms, in
particular, that lawyerscould makeasignificant contribution.

To thisend, | will divide the rest of the article into three
areas. First, | will briefly outline Australia’ simplementation
obligations under the International Covenant on Economic,
Social and Cultural Rights 1966 (the ICESCR), which
protects the right to an adequate standard of living, which
includes the right to adequate housing. Second, | will
measure the government’s response to homelessness, by
way of SAAPR, against the obligations that Australia has
under the ICESCR. Third, | will draw some conclusions
about the potential to strengthen indirect forms of

implementation by improving the methods of
accountability, and, in particular, the access to effective
remedies that SAAP establishes.

Australia’ simplementation obligations under
the | CESCR

The SAAP implements some incidents of the right to an
adequate standard of living which Australia is bound to
implement under article 11 of the ICESCR which entered
into forcefor Australiaover 26 yearsago on 10 March 1976.
The CESCR, which was established in 1985, monitors the
implementation of the ICESCR by states parties. It is made
up of independent experts elected by states parties. The
CESCR hasalimited mandateto monitor implementation by
way of considering periodic reports from states parties and
publishing its ‘Concluding Observations in response to
thesereports. In order to promote normative devel opment of
the ICESCR, the CESCR has followed the lead of some of
the other treaty monitoring committees and adopted ‘ General
Comments', which areauthoritativeinterpretations of thetext
of the ICESCR. Theseinstruments have become essential to
thework of the CESCR, and provideinval uableassistanceto
those seeking to understand Australia’'s implementation
obligations.

Thespecificlegal obligationtoimplement thel CESCRis
set out in article 2(1) asfollows:

Each State Party to the present Covenant undertakes to take
steps, individually and through international assistance and
cooperation, especially economic and technical, to the
maximum of its available resources, with a view to achieving
progressively the full realisation of the rights recognised in the
present Covenant by all appropriate means, including
particularly the adoption of legislative measures.

Whilemany statesand commentators have dismissed this
obligation as ineffective because of its progressive nature,
the CESCR has worked hard to clarify what is required.
Thus, itisnow clear that Australia sdomesticimplementation
should be assessed against the four main requirements of
article 2(1) — leaving aside the additiona obligation to
provide international assistance:

1. Thegovernment must ‘take steps towardsrealising the
rightsin the ICESCR. Thisis an obligation of conduct.
The government cannot be inactive, but must adopt
positive measures.

2. The steps taken must be ‘with a view to achieving
progressively thefull realisation of therightsrecognised'.
While implicit in this wording is the acceptance that
states parties may need some time to fully realise
economic, social and cultura rights, the CESCR has
emphasised that the obligation requires movement ‘as
expeditiously and effectively as possible towards the
goal [of full realisation]’ .® The CESCR hasal so stressed
that there are immediately realisable aspects of every
ICESCR right, including the obligation to ensure
non-discrimination in the enjoyment of al ICESCR
rights, as provided for in articles 2(2) and 3.”

3. The steps must be taken ‘to the maximum of its [the
government’s] available resources’. While resource
distribution is primarily apolitical determination, states
parties do not have complete discretion. The ICESCR
envisages that budget allocations are reviewable as
against the country’s ‘rea’ resources, which obliges
States parties to show that they have given adequate
considerationto their obligationsin thebudget process.®
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4. Implementation must be effected by ‘al appropriate
means . While article 2(1) expresses a preference for
legidative measures, other means are clearly acceptable.
In taking a ‘broad and flexible approach’,° the ICESCR
leaves considerable scope for states parties to determine
the measures they adopt; it isthe result of full realisation
that isof primary importance, rather than the means of its
achievement. Therefore means will be ‘appropriate’ if
they produce the result of progressive realisation.™

Asthe CESCR has observed, there are two concomitant
obligations involved in taking appropriate implementation
measures, which apply to indirect aswell asdirect measures:
first, the obligation to recognise the right in the most
appropriate form; and second, the obligation to provide
mechanisms for remedying or redressing violations of the
right.t

Therefore, the ICESCR will not be fully implemented in
theabsenceof ‘ effectiveremedies’, enablingindividualsand
groupsto enforcetherightsguaranteedinthe| CESCR.*2 The
term ‘effective remedy’ is not limited to judicial remedies
and the CESCR accepts that administrative remedies will
often be appropriate.’® Thus, remedies may be provided by
independent statutory bodies established by parliaments,
such as ombuds offices and human rights commissions (like
HREQC) or by other formsof alternate disputeresolution. In
addition, remedies may be policy-based, such asdeveloping
a plan for implementation, establishing benchmarks and
timeframes, or explicitly articulating human rights principles
to guide program development.

Article11(1) of the ICESCR, largely repeating thetext of
article 25 of the Universal Declaration of Human Rights
1948, sets out the right to an adequate standard of living in
the following terms:

The States Partiesto the present Covenant recogni se theright of
everyone to an adequate standard of living for himself [sic] and
his family, including adequate food, clothing and housing, and
to the continuous improvement of living conditions. The States
Parties will take appropriate steps to ensure the realisation of
this right, recognising to this effect the essential importance of
international cooperation based on free consent.

Under this article, the government commits itself to
‘recognise’ that everyone within its jurisdiction, not just
male-headed househol ds as suggested by the text,* has the
right to adequate food, clothing and housing, and to living
standards that are continuously improved. Fully
implementing article 11(1) depends on a complex interplay
of economic and social conditions and the enjoyment of
other rights, including many civil and political rights.*® The
CESCR has adopted three General Comments, which
identify specific obligationsrelating to article 11(1) and help
to make the task of implementation more tangible.’® It is
worth noting that the CESCR rejectstheview that theright to
adequate housing is satisfied by the mere presence of aroof
over one' shead, insisting instead that it involves‘theright to
live somewhere in security, peace and dignity’.'” The
CESCR dso observes that homelessness and inadequate
housing are significant problems in some of the most
economically developed countries.®

Case study: The Supported Accommodation
Assistance Program

The SAAP providesservicesand support to some of themost
disadvantaged and marginalised people in Australia. The
SAAP national data collection for the financial year

20002001 indicates that SAAP services supported 91,200
clients during that period. This figure does not include
accompanying children. Nor does it include the number of
peoplewho requested SA AP services, but wereturned away.
Unmet requests in 1997/98 Victoria alone numbered over
45,000. While there were many reasons for using SAAP
services, the main ones were domestic violence (23%),
eviction or end of previous accommodation (11%),
relationship breakdown (10%) and financia difficulty
(10%).%° During this period, Aborigines and Torres Strait
Islanders comprised 16% of SAAP clients, yet their
representation in the population is under 2%.2° More
recently, the popul ation of homeless peoplein Australiahas
come to include many asylum seekers on Temporary
Protection Visas, awaiting final determination of their
immigrant status.

The program is jointly funded by the federal and state
governments and administered by the states within a
legislated national policy framework. It provides financia
assistance to non-government organisations and local
government authorities that provide a range of supported
accommodation and related support servicesto people who
are temporarily or permanently homeless. It is the first
coordinated national approach to addressing the complex
and multifaceted problems of homelessnessin Australia.? It
is operationalised through Commonwealth—State
Agreements of five years duration. The objective of the
program, identifiedinthefirst Agreement in 1985 (SAAPI),
isto assist thosewho need housing support ‘ to movetowards
independent living, where possible and appropriate’ .22
According to the federal government, SAAP ‘is one of the
primary government responses to homelessness' and, as
such, constitutes an important measure towards
implementing article 11(1).%

The second Agreement in 1989 (SAAP Il) emphasised
the importance of providing support that recognises clients
independence, dignity and self-esteem? and aimed to
‘establish a framework for the protection of the rights of
usersof services . Specifically, the Agreement required the
development of principlesand strategiesfor the protection of
‘user rights', including the establishment of internal
grievance procedures within each SAAP-funded service
and, most importantly, external review procedures ‘by
government officials or other independent review’ .26

The SAAP |1 aso indicated that user rights may include
such matters as participation in decision making,
information about available assistance, and security and
freedom from abuse’,>” making it clear that user rightswere
internal to SAAP services, as between users and service
providers, rather than rightsthat service users could exercise
against the state with respect to their standard of living.

Itwasnot until thethird Agreement (SAAPI11),28in 1994,
that an explicit connection with Australia's internationa
human rights obligations was made in the legidation. The
preamble to the Act referred to Australia s recognition of
‘international standards for the protection of universal
human rights and fundamental freedoms as one of the
considerations that had informed the legislation. Six
international instrumentswere listed, with the ICESCR first
among them.? In addition, the preambl e recogni sed the need
to ‘redress socia inequalities and to achieve areduction in
poverty’ and declared the right of homeless people ‘to an
equitable share of the community’ s resources'.
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These commitments seemed to promise, in addition to
user rights, the recognition of a broader range of the rights,
involving substantive claims on community resources to
ensure an adequate standard of living for homeless people.
However, the Minister, in his Second Reading Speech, made
it clear that ‘the rights of people who are homeless, to
housing and to the other essential elements of a decent
quality of life' would berealised by paying more attentionto
linking people to a range of other services, thereby
‘maximising people's chances to participate’ ,* rather than
by guaranteeing substantive rights. Rights limited to the
service-delivery arena do nothing to address the problem of
the shortage of adeguate housing options.®!

The program clearly aims to empower people, who are
among the most vulnerable and disadvantaged in the
Australian community, as service users, by promoting the
core human rights principles of dignity, autonomy and
participation. In theory at least, SAAP provides an
illustration of how international human rights instruments
are contributing a new language of rights, and a framework
for expressions of human dignity, to the Australian political
and legal landscapes. But one has to question whether this
use of the language of rightsis entirely legitimate.

In order to assess the extent to which SAAP implements
article 11(1), we need to consider the requirements of article
2(1) inlight of the case study.

The first of these, the requirement that the government
‘take steps’ towards realising the right, has no doubt been
satisfied. The government has not been inactive in
addressing homel essness, and the devel opment of SAAPisa
positive measure towards that end. Nevertheless, it is aso
clear that other ‘steps’ need to be taken, like ensuring that
there are morelong-term housing optionsavailableto SAAP
clients when they are ready to leave SAAP services. Such
steps would include, as strongly recommended by the
CESCR, that the federa government develop a national
housing strategy (an indirect measure of implementation)
that is consistent with Australid's obligations under the
ICESCR, and ensure that state and territory governments do
likewise®? It is scandalous that such an imperative tool of
indirect implementation is not in place in a state that prides
itself on ‘lessformal processes of implementation.

The second requirement, to achieve ‘progressively’ the
full reglisation of the recognised right, could, in the context
of SAAP, mean achieving a reduction in the number of
people needing SAAP services, adecrease in the number of
peopleturned away because SAAP servicesarefull, and/or a
decrease in the number of SAAP clientsforced to remainin
SAAP beyond when their need for support has passed
because of the shortage of housing options. Yet, despite the
five-yearly reviews of the program that assess its progress
towards fulfilling national objectives, and annua nationa
data collection that should enable new problems and trends
to beidentified and addressed quickly, progresshas hot been
achieved according to any of these measures.3® The CESCR
drew attention to this issue after its initial review of
Augtralia s last periodic report, asking why the government
had failed to address the rising number of homeless people
and requesting that comparative statistics covering the
previousfiveyearsbe provided onthe number of peoplewho
are homeless and the number who have access to public
housing.®* These and other requests indicate that the
government provided inadequate information for the

monitoring purposes of the CESCR, leaving open the
possibility that there wasin fact a regressive movement.

The third requirement is that the government devote the
“maximum of itsavailableresources’ towards progressively
realising ICESCR rights. As Australia's economy grew
consistently through the 1990s, anything less than full
enjoyment of an adequate standard of living raises
fundamental questions about resource allocation. While the
government has progressively increased its expenditure on
SAAPS there is clearly a serious shortage of long-term
housing optionsof the sort that arerequired by thosewho use
SAAPservices. Thefailure of the government to providethe
CESCR with comparative statistics showing expenditure on
public housing over the previous five years,® aso suggests
that it had reason to avoid scrutiny of thelevel of resourcesit
had devoted to low-income housing.¥

However, itisthefourth requirement that raisesthe most
glaring problems with Australia s implementation: that the
government take ‘appropriate’ measures in the sense that
they produce the result of progressive realisation. As| have
suggested, therearetwo concomitant obligationsinvolvedin
taking appropriate implementation measures. first, the
obligation to recognise the right in the most appropriate
form; and second, the obligation to provide mechanismsfor
remedying or redressing violations of the right.

With respect to the first of these obligations, the SAAP
legislation provides for the identification and protection of
the rights of SAAP clients as service users, which is
understood as away of assisting them towards independent
living. User rights are not ‘lega’ rights, which entail a
correlative and enforceablelegal duty that they be respected
or enjoyed. Nor arethey ‘humanrights’ inthe sense of being
inherent. Although informed, in a general way, by human
rights principles, user rights are defined by policy processes
a the state level, implemented through SAAP Funding
Agreements with individual services, and enjoyed by
service users as the result of an unenforceable ‘ contract’
withthe service provider that specifiesrightsin the context
of user responsibilities. Conditioning the enjoyment of user
rights on the performance of responsibilities is consistent
with the federal government’s embrace of ‘mutual
obligation’ asthecornerstoneof itsapproachtowelfare. The
conditionality of user rightsin SAAR, like the conditionality
of income support and job search assistance in the socia
security system, isathinly veiled exercisein coercive social
control of those who are dependent on the community to
provide basic socia and economic goods, and promotes a
lack of trust of thelanguage of rights, reminiscent of theview
the law works against the interests of disadvantaged
people.®

The rights available to SAAP clients are more aptly
described as ‘privileges' in the Hohfeldian sense of being
available to the rights holder on a contingent basis rather
than as alegal entitlement.® Unlike legal rights, which are
referredtoas’ claimrights by Hohfeld,* thereisno express
legal obligation on the stateto honour * privileges . Indeed,
the privatisation of many services that were previously
provided directly by the government has eroded the limited
legal protection of welfare privilegespreviously provided by
administrative review.#

The appropriateness of recognising an ICESCR right in
the form of a privilege ultimately depends on fulfilling the
second obligation associated with implementation by all
appropriate means, whichisto ensurethat there are effective
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‘remedies in the event of a violation.® In SAAP, the
non-judicial remedia apparatus designed to protect user
rights (or more accurately, conditional privileges) consists
of internal grievances procedures, appealsto regional SAAP
advisers and, in theory, except in New South Wales and to
some extent in Victoria, independent external review (as
required by SAAP I11). Given the vulnerability of SAAP
clients, and the real possibility of eviction from a SAAP
service if a dispute is unresolved, the absence of
comprehensive, independent and publicly accountable
external review mechanismsis a serious shortcoming of the
SAAP scheme. The operation of such mechanisms would
seem to be indispensable to ensuring effective remedies for
individual service users, in the event that privileges are
deniedinaway that isinconsi stent with the program’ spolicy
and/or its legislated aims. Further, external review
mechanisms could serve the related functions of raising
broader human rights concerns and drawing attention to
systemic problems that may require changes in policy or
resource allocation, like the shortage of housing options for
people on low incomes.

In Victoria, the Supported Accommodation Rights
Service (SARS) was established in 1994 under the auspices
of the Council to Homeless Persons, a peak body to many of
the SAAP funded servicesin Victoria. The SARS is funded
by SAAP and offers an advocacy service for SAAP clients,
or potential SAAP clients, whenthey comeinto conflict with
aservice. While SARS has provided an important serviceto
many homeless people, it does not have the resources to
effectively provide advocacy across the state, and its
independence has the potential to be compromised by its
auspicing arrangement with a body that also represents the
interests of service providers. However, the biggest restraint
on thework of SARS isthat imposed by SAAPitself, which
limits its advocacy to the user ‘rights recognised by the
SAAP Standardsthat areinternal to SAAP services. Therole
of SARS is aso limited to advocacy; its powers do not
extend to playing a mediation or adjudicative role, nor to
investigative or community visiting functions.

In New South Wales, the Community Services (Complaints,
Appeals and Monitoring) Act 1993 (NSW) established a
watershed | egidativeframework for ensuring that community
servicessafeguard therightsand interestsof consumers.# One
of the bodies created was the Community Services
Commission (CSC), which takes a multi-dimensional
approach to its work, including dealing with individual
complaints.® Yet even this initiative is compromised by the
CSC’s inahility to make decisions or recommendations that
are inconsistent with government policy or resource
allocation.*® Asthe 1999 review of the CSC by the New South
WalesLaw Reform Commission pointed out, thispreventsthe
CSCfrom observing itsprimary guiding principle, whichisto
act in the best interests of the service user concerned.#” This
restriction isan inappropriate meansof providing for what the
Second Reading Speech described as ‘the primacy of the
el ected representatives of the peoplefor policy determination
andresourceallocation’,* becauseit preventsany criticism of
government policies.

Thissurely contradictsthe democratic rationale of indirect
formsof implementation, which rely heavily on public political
participation for their efficacy. This example highlights the
inherent conflict of interest in governments establishing
‘independent’ mechanismsthat are ableto review governmental
decisions and those of government-funded service
providers. It suggests, asthe CESCR hasurged, that accessto

judicial remedies (direct implementation) may at some point
be necessary to ensure the effectiveness of indirect forms of
implementation and the result of progressive realisation
because, ultimately, the courts provide the best guarantee of
independent monitoring and of effective remedies.®®

Conclusion

But, before arriving at this conclusion, which isunlikely to
be productive in the present political climate, there are
many ways in which Australian governments could make
the indirect measures of implementation more effective. In
fact, Augtraliais in a unique position to develop, promote,
improve upon and extend the use of indirect measures of
human rights implementation, given its singular resistance
to legidative or congtitutional entrenchment. Therefore, it
might be expected that the government’ srecord in enhancing
democratic participation in the meaning of rights, by
promoting informed community debate about human rights
in general and the distribution of social and economic goods
in particular, would be exemplary. It might also be expected
that substantial monitoring roles would be undertaken by a
range of watchdog mechanisms, like human rights
commissions, ombuds offices, policy coordination networks
and the like, which are particularly important for the
protection of economic and socia rights® and also create
opportunitiesfor grassrootsengagement in‘ dialogue’ about
rights.s

Yet, paradoxically, since 1996, government funding of
HREOC has been drasticaly reduced and many of the
national machineries that enhanced the ability of
disadvantaged groups to participate in national policy
development have been dismantled or incapacitated, most
notably those that engaged indigenous peopl € and women.>
Note also the serious erosion of the community-based
infrastructure which enabled SAAP service providers to
organise as a lobby group. Further, it is hard to understand
why the |CESCR has not been scheduled to the HREOC Act
1986 (Cth),* and why there is a dearth of benchmarks
against which the government’ s performance in delivering
social and economic goods can be measured.®® It is difficult
to take the government’ sstated commitment to human rights
seriously when thereare such fundamental problemswithits
preferred approach to implementation, many of which have
relatively easy solutionsthat are entirely consistent with the
principles of responsible government. In addition, the
absence of appropriate remedial and accountability
mechani sms places an unjustifiable burden on already over-
stretched international monitoring mechanisms.

The example of SAAPllustrates the enormous scope for
critical engagement with federal and state governments in
relation to their indirect methods of implementing human
rights. In particular, lawyers could play an important rolein
highlighting the failure of governments to provide
independent and transparent mechanisms of review and to
set benchmarks against which progress can be measured,
andin exposing the cynical waysinwhichrightsdiscourseis
being deployed as amechanism of social control rather than
empowerment. Lawyers could also help to creatively shape
and develop more effective mechanisms for monitoring
human rights implementation in Australia and for ensuring
remedies are available to those whose rights have been
violated.
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