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The evening was 7 August 2001: Australian Census night. Around the
country, the searchwason high and low to find us, count us, and capture
the state of our nation. How old were we now? With whom did welive?
Werewe having babies? And where did we live? Questions, questions,
guestions and we answered. Most people answered because we had to.
Some of us answered because we thought it might count. Perhaps by
telling our stories others might listen — and understand.

Out the back of urban Darwin in the Northern Territory, two men,
Sam and John, sat at their camp.! The sun was setting. Sam and John are
sometimes referred to as ‘long grassers’, people who have camped
outside around the outskirts of town, living in the way of their
Indigenous culture for years. Through the dusk, two trucks pulled up to
their camp, unannounced. One truck carried three or four journalists
from ABC TV. The other van was driven by a local welfare worker
employed to conduct the Census. Greetings took place, and Sam and
Johnwereaskedtotell their storiesfor the cameras: How old werethey?
With whom did they live? Were there children? Where did they live?
Answer: in thelong grass.

Sam and John answered, perhaps because they had to but maybe
because this time they thought that their story might count. Others
might listen — and understand. And then, so quickly, it was over. The
guestions were answered, the interview was filmed, and the trucks are
gone, with their cameras. After al, they only needed afive second grab.
Sam and John sat, firstin silenceand then in protest. Becausetheir story
had not been told.

Thisarticleisan attempt to share some of the story of Sam and John.
Not the story told to the cameras on Census night in 2001, but the story
of discrimination and harassment they told to us after the trucks and
cameras had gone and the dust had settled into the night.

A large number of people like Sam and John livein public spacein
and around Darwin, camping around the edges of town, on the beaches
and on Crown land. Some people havelivedinthisway for most of their
lives. In more recent times, peopleliving in public space, like Sam and
John, have been targeted by a sustained campaign of legal regulation
and harassment, particularly by the local councils.? Local council
by-laws proscribe even the most basic human activity of deeping
between sunset and sunriseinapublic place. Thisisdespitethefact that
the Northern Territory has the highest rates of ‘homelessness'® in
Austraia.

The criminalisation of sleeping in public placesin Darwin and the
constant patrolling of public placesto move people on and finethemin
the context of extreme rates of homelessness raises a vexed legal
question: if ahomeless person is not even allowed to sleep in apublic
place, do people living in public space have human rights or is public
space to be considered a human rights wasteland?
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Homelessnessin Australia today

Thereisageneral view that homelessnessin Australiaison
theincrease, although it isnot possibleto verify thisthrough
available research. The reasons for the lack of reliable data
are complex and linked to questions about the nature of
homelessness, definitions and associated research
methodology.

There is a significant and ongoing debate about the
meaning of ‘homelessness and the legitimacy of various
definitions. That debate is outside the scope of this article.
However, there is some consensus emerging about definition
and methodology et least for the devel opment of public policy
responses to homelessness in Australia# The definition was
initially proposed by Chamberlain and MacKenzie in 1992
and has been used by the Australian Bureau of Statistics
(ABS) with limited modification to conduct both the 1996
and 2001 Census. The definition identifiesthree segmentsto
the homeless popul ation:

Primary homelessness — people without conventional
accommodation, such as those living on the streets, sleeping in
parks, squatting in derelict buildings, or using cars or railway
carriages for temporary shelter;

Secondary homel essness — people who move frequently from
oneform of temporary shelter to ancther. It covers: peopleusing
emergency accommodation (such as hostelsfor the homeless or
night shelters); teenagers staying in youth refuges; women and
children escaping domestic violence (staying in women's
refuges); people residing temporarily with other families
(because they have no accommodation of their own) and those
using boarding houses on an occasional or intermittent basis.

Tertiary Homel essness—peoplewholiveinboarding houseson
a medium to long-term basis. Residents of private boarding
houses do not have a separate bedroom and living room; they do
not have kitchen and bathroom facilities of their own; their
accommodation is not self-contained; and they do not have
security of tenure provided by alease.

People like Sam and John would be categorised by the
ABSasfalling within the* primary homelessness’ grouping.
Whilst Sam and John would not describe themselves as
homeless, they spend the mgjority of their time occupying
public spaceand carrying out their daily livesinthose places.
Accordingly, the Census would categorise them as such.

Following the 1996 Census, the ABS estimated that
105,304 people nationally were homeless on the night of
6 August 1996.> The 1996 figure is conservative, and
research methodology was further improved for the 2001
Census, particularly in order to better estimate the number of
people living ‘rough’, ‘on the streets’ and in public space.®
However, the full analysis of the 2001 Census rates of
homelessness is not yet available. Accordingly, we must
continue to rely on the 1996 figures at thistime.

The 1996 Census revealed, perhaps for the first time, the
inordinate extent to which the ‘homeless condition is
experienced in the Northern Territory, and that the people
defined as homeless are overwhelmingly Indigenous men,
women and children who are living in public space.

The Northern Territory had by far the greatest rate of
overall homelessness on a per capita basis, being 523.1
people per 10,000, compared to the next greatest rate, being
Queendland with 77.3 people per 10,000. The lowest rate
wasin Victoriawith 41.0 per 10,000.

Nationally about 20% (19,580) of the tota homeless
population were people like Sam and John, in the sense of
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belonging in the ‘primary homelessness' category. Again,
this national figure obscures the extensive variations
between statesand territories. The Northern Territory had by
far thehighest percentage of homelesspeopleinthe’ primary
homelessness' category, at 71%, compared to the next
highest being 20% for Western Australia, then 19% for
Queendland and 7% for Victoria. Peopleinthiscategory are
often long term homeless:

[T]hree-quarters of the people living in improvised dwellings
were in the same dwelling one year before the census. People
who ‘sleep rough’ often move around, and some families with
higher incomes can probably exit from the population. But,
overall, thisisalow turnover group.”

The primary homelessness category is acknowledged to
be the most difficult ‘“homeless' population to accurately
count. Accordingly, the figures were proportionately more
conservative than the estimates of other homeless
populations, such as those living in crisis accommodation.

Nationally, 50% of the 19,580 people in Australia who
werein the primary homel essness category were Indigenous.
Again, this percentagewas by far the highest inthe Northern
Territory, at 89%, compared to the next highest being 54%in
Western Australia. The lowest rate wasin Victoria (1%).

The findings of the 2001 Census will produce arguably
the most comprehensive empirical statistics on the number
of homeless peoplein Australiato date, with improved data
collection strategies particularly directed to increasing the
accuracy of estimating the number of people experiencing
‘primary homelessness'. Hence, Sam and John were found
and interviewed by the ABC.

However, theavail able research suggeststhat the Northern
Territory has the most extreme rates of homelessness in the
country and that | ndigenous men, women and children make
up thevast majority of peoplewho areaffected. Theresearch
also shows that the condition of being ‘homeless’ living in
public space is not so much atransient passing phase but in
the nature of away of life. These findings are supported by
other sources of Darwin-specific datasuch asinterviewsand
local research.®

Itislikely that the 2001 Census figures will confirm that
the condition of homelessness as defined above is a
persistent reality in Australia for a range of social, cultura
and economic reasons.

Inthe Northern Territory, thereasonsfor the high rates of
primary homelessnessin the Northern Territory are complex,
and a full exploration is outside the scope of this article.
However, it is clear that many people live in public space
because existing models of public housing and other private
space accommodation optionsare culturally inappropriatefor
Indigenous living.® In addition, public housing isin limited
supply, particularly for larger groups.i°

L egal regulation of living in public space

At the heart of the experience of people like Sam and John,
who areclassifiedinthe* primary homelessness' category, is
trying to carry out even the most basic human functionsin
public space.

People experiencing long-term homelessness have few or no
private spaces and thus rely on public spacesto fulfil arange of
needs, some of which are normally met in public spaces and
others which are more usually met in private spaces. Public
spaces form theimmediate physical context in which homeless
people pass much, or al, of their time.1t
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Thelegal significance of the statisticson homelessnessin
Audtraliaisthat, in all Australian jurisdictions, many basic
human functions, such as sleeping, being naked, having sex
and going to the toilet are unlawful or regulated when
conducted in public space. Thisregulation is achieved by a
range of lega mechanisms, including state and territory
legislation, local council by-laws and civic patrolling
interventions. Thismeansthat many people are criminalised
by reason only of meeting basic human needswhilst livingin
public space. If these activities were conducted inside a
private dwelling, they would be perfectly legal.

In Darwin, local council by-law 103 makesiit an offence
for aperson to fall asleep in a public place between sunset
and sunrise. The subject of an earlier articlein thisjournal ,?
by-law 103 provides asfollows:

Camping or sleeping in public place

(1) A personwho —

(@) camps;

(b) parksamoator vehicleor erectsatent or other shelter or
places gear or equipment for the purpose of camping or
sleeping; or

(c) being an adult, sleeps at anytime between sunset and
sunrise,

in a public place otherwise than —

(d) inacaravan park or camping area within the meaning
of the Caravan Parks Act; or
(e) inaccordance with a permit,

commits an offence.

(2) An offence under clause (1) is aregulatory offence.

(3) Anauthorized person may direct apersonwhoisor hascon-
travened clause (1) to do one or both of the following:
(a) leavethe public place; or
(b) remove any motor vehicle, tent, shelter, gear or equip-
ment to a place specified by the authorised person,

and the person shall comply with the direction forthwith.

(4) A person who fails to comply with the directions of an
authorised person under clause (3) commits an offence.

(5) A person who, whether alone or together with others, ob-
structs or by his, her or their presence intimidates another
member of the public from using a public shelter, ablution
facility, water supply, barbecue or fireplace commits an of-
fence.

By-law 103 is a regulatory offence. This means that
Part 11 of the Criminal Code (NT) does not apply. Part 11
sets out the general criminal defences that may usually be
relied on for defending a crimina prosecution, such as
‘authorisation, justification or excuse'. Some very limited
defences are available when a person is prosecuted for a
regulatory offence. However, none of the available defences
clearly accommodate an argument that relies on a person’s
homeless condition.

Darwin City Council has enforced by-law 103 as part of its
drategy entitled the * Public Places Program’, awell-resourced
patrolling scheme. According to the Darwin City Council

policy:

Theaim of the Public Places Program isto minimise, asmuch as
possible, breaches of By Law 103, in particular persons
camping/sleeping in public places, the obstruction of public
facilities and litter. The program aso, with help from the
Northern Territory Police and the Night Patrol, helpsreducethe
instances of anti-social behaviour, such asconsumingacohol in
non-exempt areas and fighting.
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The Public Places Programisfully funded for four officers, two
vehicles and various other budget items such as stores issue.

Two shifts operate between 6.00am and 7.00pm Monday to
Friday. Starting and finishing times for each is as follows,
6.00am to 2.15pm early shift, and 10.45am to 7.00pm | ate shift.

Togainthemost successful outcomefor thispart of By Law 103
[subsection (1)(c)] you need to observe the person who is over
18yearsof ageissleep beforesunrise. Thereisno ability for the
By Law to allow defences for prosecution, eg being drunk and
falling asleep. If you observe someone asleep 10 minutes after
sunrise then that person will need to be interviewed with a
caution and admit to sleeping prior to sunrise. Sunrise is
determined by the meteorology bureau and both vehicles carry
sun set sun rise times for the year.3

The by-law has been used extensively againgt people like
Samand John living in public spacein Darwin. In June 1999, it
was reported that 62 people had been jailed between January
and June 1999 for non-payment of fines imposed by the
by-law.** Between 1 February 2001 and 31 January 2002, 92
people were fined. This figure does not take into account the
many occasions on which people have been moved on, warned
and threatened with infringement notices. About 70% of the
people fined have been Indigenous people, not interstate or
overseastourists, the purported target group for the operation of
the by-law. Thisisan extraordinary percentage given that only
9% of the total Darwin population is Indigenous. It is not so
extraordinary when analysed in the context of the statistics on
primary homelessnessin the Northern Territory.

The criminalisation and violations of the rights of people
living in public space, exemplified by by-law 103, is a
regular gap in public policy debates about homelessness.
Efforts to date to challenge the legal regulation of basic
human functions, such as sleeping in public space in the
Northern Territory have been unsuccessful .25

The Commonwedth Advisory Committee on Homelessness
in Australiapublished its Consultation Paper in August 2001
as a framework for gathering feedback on proposed future
strategies for responding to the needs of homeless people. 16
The Consultation Paper made no reference to the extent to
which people living in public space are criminalised
purely for engaging in essential human activities in a
public setting. Thisisdespitethefact that peoplelivingin
public space in Darwin, with one of the highest localised
rates of homelessness in the country, identified the issue
as one of their magjor concerns.t”

Public policy debates in Australia appear to generaly
assume that public spaceisnot ‘public’, in the sense that we
are all entitled to access it provided our behaviour does not
interferewith other people directly.®® It seems difficult to find
significant social policy advocacy that directly challengesthis
position.

Are we to accept therefore that people without rights to
private space can be subjected to unfettered regulation and
harassment? Or arethere somelimitsto the permissiblelegal
regulation of people's behaviour in public space? Does a
purported adherence by Australiato the recognition of basic
human rights during the 20th century have something to
offer to the debate?

I nternational human rights of peoplewho are
homeless

During the second half of the 20th century, Australiabecame
aparty toaseriesof magjor international human rightstreaties

VOL. 27, NO. 6, DECEMBER -« 2002

279



LIVING

including the International Covenant on Civil and Political
Rights (ICCPR)*® and the International Covenant on
Economic Social and Cultural Rights (ICESCR).?* By
acceding to these covenants, Australiamade an international
commitment to implement domestic systems to ensure the
promotion and protection of the rights contained therein.

Itis arguable that people living in public space like Sam
and John are experiencing a breach of their internationally
recognised human rightson adaily basis. It issuggested that
denying homeless peoplethe ahility to sleepin public spaces
is contrary to their human rights, including:

theright to freedom from torture and cruel, inhuman and
degrading treatment or punishment (article 7 ICCPR);

the right to liberty and security of person (article 9
ICCPR);

theright to privacy (article 17 ICCPR);

the right to freedom of expression (article 19 ICCPR);
the right to enjoy one's culture (article 27 ICCPR); and
theright to adequate housing (article 11 ICESCR).

Yet, it appears that little progress has been made in
promoting and protecting the human rights of homeless
peopleinthe Australian context asdemonstrated by the story
of people like Sam and John. The reasons for this are
complex and have not been well documented.

Strategiesfor protecting and promoting
homeless persons’ human rights

Australia does not have a bill of rights or a constitution that
fully implements its international human rights obligations
to protect these basic rights. Accordingly, thereisless scope
to take a litigious approach to challenging existing
regulations of public space compared to other jurisdictions
wherebillsof rightsor other general human rightsprovisions
arein place.® For example, in the United States, a national
legal advocacy network hasfacilitated aseries of congtitutional
challengesto regul ations associated with behaviour carried out
in public space.?? In Sreetwatch v National RR Passenger
Corp,® alega challenge was made to the arrest of people
who were homeless or appeared to be loitering in a public
area. There was no evidence that the people arrested had
committed or were about to commit an offence. The District
Court issued a preliminary injunction restraining the police
on the basi sthat the process used was too vague, and that the
enforcement policy being implemented by the police
infringed the plaintiffs’ right to freedom of movement and
due process. Not all the challenges have been successful and
many people continue to be homeless in the United States,
experiencing human rights abuses as aresult. However, itis
suggested that this litigation is significant in that it has
asserted and continues to generate debate about the nature
and extent of thebasi c rightsof peoplelivingin public space.

In Australia, current debates about the ‘human rights’ of
people experiencing homelessness tend to focus on the
concept of ‘the right to housing’?* with some limited
exceptions. The issue of ‘homelessness’ is typically
perceived to be primarily an aspect of the promotion and
protection of economic, social and cultural rightswithin the
established dichotomy of the United Nations international
human rights system. Such an approach tends to accept that
the protection by the state of the rights of people who are
homeless is subject to resources, will only be achieved
progressively over time, andisnot justiciableinthe domestic

IN PUBLIC SPACE

legal context. Less attention is given to seeking to articul ate
and protect the rights of people living in public space.

The majority of advocacy done in support of homeless
people occurs outside a lega ‘rights-based’ setting. More
typically, interventions with homeless people are by social
workersand other welfarefunctionaries. Advocatesperform
essential and often powerful rolesin supporting people who
arehomeless. Significant progress hasbeen madein seeking
to put the needs of people who are homeless onto public
policy agendas.®® However, this advocacy is usualy done
using a socio-economic, welfare or ‘deserving poor’
framework, rather than through assertions of rights.

To the extent that people experiencing homelessness
comeinto contact with legal functionaries, such as lawyers,
itisusually asaresult of their prosecution for minor criminal
offences, such as loitering. Lawyers who may provide
advice and duty lawyer assistance to homeless people may
not bein aposition to identify and act on available defences
or other legal and human rights remedies. For example, the
Australian legal aid system has never given a priority to
representation for people in these circumstances.?

In Australia, whilst there is an extensive body of
knowledge dealing with the nature and extent of
homel essnessfrom asocial policy perspective, limited work
has been done on developing a body of knowledge and
precedents about the legal and human rights of homeless
people, in light of their social condition. Whilst the
achievement of aright to housing is an important goal for
many homeless people, alegal right to housing doesnot exist
and, in the meantime, people areliving in public spaces and
are likely to continue to do so. Some people are likely to
continueliving in public spacesregardless of progress made
to implement their right to housing.

It is suggested that there is a need to generate a body of
legal and human rights knowledge associated particularly
with the experience of living in public space and being
considered ‘homeless’. This need becomes al the more
urgent when indications are that legal regulation of these
public spaces is increasingly being seen as a solution to
so-called ‘anti-social behaviour’ and the perceived fears of
the ‘“mainstream’ community.

Devel oping such abody of knowledge about the rights of
homeless people would be similar to the area of domestic
violence, which hasrequired legal functionariesto develop a
broad legal knowledge across family law, criminal and civil
law. Thisexpertisein the areaof domestic violence hasbeen
achieved primarily asaconsegquence of the establishment of
specialist legal advocacy services for victims of domestic
violence. A growing body of legal knowledgeisdeveloping
for working with people who have experienced domestic
violence both individually and at a systemic level.

In Australia, there have historically been few specidist,
legal rights-based advocacy services for homeless people
that might generate asimilar body of legal and human rights
knowledge. The Shopfront Youth Legal Centre has been
providing specialist legal servicesto homelessyoung people
in Sydney since 1993. A significant recent development is
the establishment in 2001 of the Homeless Persons' Legal
Clinic in Melbourne, a joint project of the Public Interest
Law Clearinghouse and the Council to Homeless Persons,
which conducts casework and has developed submissions
about reforms to vagrancy laws, the protection of homeless
peopl€e sright to vote, and reformsto anti-discrimination laws
to include ‘social status’ as a prohibited ground of
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discrimination. Plans are under way to establish aservice for
homeless people in Brisbane. A voluntary beachfront legal
advice service has been operated by Darwin Community
Legal Service and outreach legal services are being
developed. A network of lawyersand advocatesworkingwith
people experiencing homelessness is being established now
with a view to sharing experiences, developing knowledge,
using innovative approaches and building solidarity with
other networks of homeless people and their supporters.?”

Weneedtofindwaysto assert, protect and support thefull
range of human rights — civil, political, economic, socia
and cultural — of peoplelivingin public spacein the current
Australian legal and human rights setting.

Sam and John quite rightly ask us all: What about their
story? What rights do they have?
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